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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION 

ACLU OF TENNESSEE,  ) 

) 

 

 Intervening Plaintiff, )  

v. ) No. 2:17-cv-02120-JPM-dkv 

 )  

THE CITY OF MEMPHIS, 

  

                               Defendant. 

) 

) 

) 

 

              

 

DEFENDANT'S MOTION TO HOLD PLAINTIFF'S MOTION TO FILE UNDER SEAL 

IN ABEYANCE 

              

 Defendant, City of Memphis ("the City"), moves to hold Intervening Plaintiff's, American 

Civil Liberties Union of Tennessee, Inc. ("ACLU-TN"), Motion to File Under Seal (ECF No. 78) 

in abeyance pending the Court's ruling on Defendant's Motion for Summary Judgment on the 

Issue of Standing (ECF No. 80). 

 It would be unfair to the City and Memphis Police Department ("MPD") to needlessly 

expose  sensitive internal documents relating to how the MPD is attempting to protect the public 

from potential safety concerns to public view if the ACLU-TN does not have standing to bring 

the claim.  Furthermore, holding the Motion in abeyance would conserve judicial resources in the 

event that the City's standing motion is meritorious.  If not, holding the issue in abeyance for the 

brief period of time it should take to resolve the standing issue will not prejudice the public or 

the ACLU-TN. 

I. Background 

 This case involves an action initially filed by now dismissed plaintiffs Elaine Blanchard, 

Keedran Franklin, Paul Garner, and Bradley Watkins (hereafter, "the individual plaintiffs") to 

enforce the provisions of the Order, Judgment and Decree entered by this Court in Kendrick, et. 
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al. v. Chandler et al, No. C76-449 (W.D. Tenn. 1978) (hereafter the "Consent Decree").  (ECF 

No. 1).  ACLU-TN, which was not a party to the Consent Decree, intervened shortly thereafter 

seeking a finding of contempt and injunctive relief.  (ECF No. 16, PageID 228).  The City moved 

to dismiss the individual plaintiffs on the grounds that they were not parties to the consent 

decree, and thus lacked standing to enforce it.  (ECF No. 9).  The City then moved to dismiss 

ACLU-TN on the grounds that the Intervening Plaintiff was not the entity that was a party to the 

1978 Kendrick Consent Decree.  (ECF No. 22).  Instead, the separately incorporated American 

Civil Liberties Union in West Tennessee, Inc., which was also known as the West Tennessee 

Civil Liberties Union, Inc. ("WTCLU") -- an acronym repeatedly used in the Kendrick 

Complaint to reference the plaintiff in that action, was the plaintiff.  Because the ACLU-TN was 

not a party to the Consent Decree, the City argued it lacked standing to enforce the provisions of 

the Consent Decree.  (ECF No. 22, PageIDs 289-91). 

 In response to the Motion to Dismiss, ACLU-TN relied on language in the original 

Kendrick Complaint and on ACLU-TN's bylaws to support its claim that the American Civil 

Liberties Union of West Tennessee, Inc./West Tennessee Civil Liberties Union, Inc. was 

operating as part of ACLU-TN at the time of the Kendrick Consent Decree, and was essentially 

the same party for purposes of standing.  (ECF No. 33, PageID 373-74).   

 On June 30, 2017, the Court entered an Order (ECF No. 41) granting the City's Motion to 

Dismiss with respect to the individual plaintiffs, holding that they lacked standing because they 

were not original parties to the Kendrick Consent Decree.  The Court explained that even if the 

individual plaintiffs were intended third-party beneficiaries of the Consent Decree, they still 

lacked standing to enforce its terms based on the clear law of the Sixth Circuit set forth in Aiken 

v. City of Memphis, 37 F.3d 1155, 1168 (6th Cir. 1994) (ECF 41 at PageIDs 520-21).  
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 In the same Order (ECF 41), the Court denied the City's Motion to Dismiss the 

Intervening Plaintiff, ACLU-TN. (ECF 41, PageID 524).  In the Order, the Court acknowledged 

that "ACLU-TN was not a named plaintiff in the Kendrick lawsuit," and that the named plaintiff 

to the Consent Decree was "American Civil Liberties Union in West Tennessee, Inc."  (ECF 41, 

PageID 522). 

 Both parties filed Motions for Summary Judgment on June 18, 2018.  ACLU-TN filed a 

Motion for Summary Judgment on Contempt (ECF No. 79).  The City filed a Motion for 

Summary Judgment on the Issue of Standing (ECF No. 80) and a Motion for Summary Judgment 

on Contempt (ECF No. 81).  Before filing their respective Motions for Summary Judgment, the 

Parties conferred via telephone the morning of June 18, 2018, to determine how the Motions and 

attached exhibits would be filed considering the Confidential and Attorneys' Eyes Only 

designations of the City's documents referenced in the Motions.  The Parties agreed that the 

Contempt Motions and exhibits would be filed under seal, and that each party would not oppose 

the other's motion to file their respective motions under seal.  The Intervening Plaintiff's 

attorneys made it clear that by doing this, they did intend to seek the unsealing of most of the 

documents through a separate Motion. 

 The City then filed its Motion to Allow Filing Under Seal (ECF No. 77) based on the 

premise that the Parties had agreed to not oppose keeping the motions and exhibits under seal 

until a time that counsel for the Parties could consult and agree about the declassification of 

certain materials.   

 Later that day, ACLU-TN filed its Motion to File Under Seal (ECF No. 78) and 

Memorandum in Support (ECF No. 78-1).  In it, ACLU-TN asked the Court for permission to 
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file its Motion for Summary Judgment under seal, but then asked the Court to unseal all but two 

of its forty attached exhibits.  (Id. at PageID 681).   

 In view of ACLU-TN's request for immediate relief from the Court on the issue of 

unsealing the remaining thirty-eight exhibits, the City respectfully requests that the Court hold its 

ruling on ACLU-TN's Motion to File Under Seal in abeyance until it rules on the City's Motion 

for Summary Judgment on the Issue of Standing.  If the Court determines, based on the new 

evidence and arguments in front of the Court, that the ACLU-TN lacks standing to bring this 

suit, then the ACLU-TN must be dismissed.  In that event, the City will move that the Plaintiff's 

Motion for Summary Judgment be either stricken from the record or permanently sealed.   

II. Argument  

A. In the interest of fairness, the Court should determine whether the ACLU-

TN has standing before determining which records should remain sealed.   

   The City has presented uncontroverted evidence and compelling arguments that ACLU-

TN lacks standing to enforce the provisions of the Consent Decree.  If the Court unseals the 

documents at issue now, but then later determines that the ACLU-TN lacks standing to bring 

suit,  the potential reputational and operational damage to the MPD caused by the  unsealing of 

the contents of some of these confidential and in some cases sensitive documents will have been 

for nothing.  

 The ACLU-TN has the burden of proving it has standing for this case to proceed.  

“Article III of the Constitution limits the jurisdiction of federal courts to ‘Cases' and 

‘Controversies,’” and “[t]he doctrine of standing gives meaning to these constitutional limits by 

‘identify[ing] those disputes which are appropriately resolved through the judicial process.’”  

Susan B. Anthony List v. Driehaus, 134 S. Ct. 2334, 2341 (2014) (quoting Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560 (1992)).  The Supreme Court recently explained that “the 
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‘irreducible constitutional minimum’ of standing consists of three elements.”  Spokeo, Inc. v. 

Robins, 136 S. Ct. 1540, 1547 (2016) (quoting Lujan, 504 U.S. at 560).  A plaintiff “must have 

(1) suffered an injury in fact, (2) that is fairly traceable to the challenged conduct of a defendant, 

and (3) that is likely to be redressed by a favorable judicial decision.”  Id. 

The plaintiff “bears the burden of showing that he has standing,” Summers v. Earth 

Island Institute, 555 U.S. 488, 493 (2009), and “[e]ach element of standing ‘must be supported in 

the same way as any other matter on which the plaintiff bears the burden of proof, i.e., with the 

manner and degree of evidence required at the successive stages of the litigation.’”  Fair 

Elections Ohio v. Husted, 770 F.3d 456, 459 (6th Cir. 2014) (quoting Lujan, 504 U.S. at 561). 

At the pleading stage, "general factual allegations of injury resulting from the defendant's 

conduct may suffice," for on a motion to dismiss the court presumes "that general allegations 

embrace those specific facts that are necessary to support the claim.”  Lujan v. Defs. of Wildlife, 

504 U.S. 555, 561 (1992) (citing National Wildlife Federation, 497 U.S. 871, 889, (1990)).  "In 

response to a summary judgment motion, however, the plaintiff can no longer rest on such 'mere 

allegations,' but must 'set forth' by affidavit or other evidence 'specific facts,' which for purposes 

of the summary judgment motion will be taken to be true."  Id. (quoting Fed.Rule Civ.Proc. 

56(e)).  

In the Sixth Circuit, only an original party to a consent decree has standing to enforce the 

decree.  See Aiken v. City of Memphis, 37 F.3d 1155, 1168 (6th Cir. 1994);  S.E.C. v. Dollar Gen. 

Corp., 378 Fed. Appx. 511, 516, (6th Cir. 2010); Sanders v. Republic Servs. of Kentucky, LLC, 

113 Fed. Appx. 648, 650 (6th Cir. 2004).  In fact, the Sixth Circuit has further clarified that only 

a signatory to the consent decree has standing to enforce the decree.  Sanders, 113 Fed. Appx. at 

651.    
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Since it is uncontroverted that ACLU-TN was neither a party nor a signatory to the 

Consent Decree, the ACLU-TN can no longer rest on the mere allegations that it is functionally 

the same entity as the WTCLU for purposes of standing.  The City respectfully believes that the 

Court will determine that the ACLU-TN has not, and cannot, meet its burden to prove it has 

standing. 

 While ACLU-TN correctly cites Shane Group for the proposition that only the most 

compelling reasons can justify non-disclosure of judicial records, Shane Group is procedurally 

distinguishable from the case at bar.  The Shane Group case was fully adjudicated and involved 

parties that were undisputedly before the court.  Here, there is a legitimate question of whether 

the ACLU-TN is a proper party to this lawsuit, and it is within this Court's discretion on whether 

to proceed with unsealing of documents at this time.    

B. Keeping the documents sealed will conserve judicial resources and will not 

prejudice the Plaintiff.   

 The City concedes, that should the case proceed, that most of the documents currently 

under seal will likely be removed from seal pursuant to Shane Group.
1
  However, the City is 

merely asking that it not be forced to "fight the battle" over these confidential documents until 

the issue of justiciability is determined in light of the new evidence in front of the Court. 

 Furthermore, holding ACLU-TN's Motion in abeyance will preserve judicial economy.  If 

this case proceeds, the Court will have to engage in a document-by-document evaluation, 

sometimes in camera, to determine which records should be sealed and unsealed.  If the Court 

ultimately finds that the ACLU-TN lacks standing in light of the newly presented evidence, 

however, then that exercise would have been meaningless.   

                                                 
1
 The City will be making a separate filing in supplementation of its Motion to File Documents Under Seal, 

and in response to the Intervening Plaintiff's Motion, providing a document by document analysis of the propriety of 

maintaining the confidentiality of certain documents, or parts of them. 

Case 2:17-cv-02120-JPM-jay   Document 82   Filed 06/22/18   Page 6 of 8    PageID 1607



 

7 

 
4833-3800-1259 v3  
2545600-000213 06/22/2018 

 Moreover, a temporary delay in the process of determining which records should be 

sealed or unsealed does not prejudice the ACLU-TN.  The City went well beyond its obligations 

to produce documents to ACLU during the discovery process.  For example, the Parties initially 

agreed that neither party would be required to review more than 5,000 unique, non-duplicative 

documents to make its production.  (ECF No. 28-1).  In an effort to be open and cooperative with 

the ACLU-TN, the City ultimately reviewed over 12,000 documents, and produced over 9,000 

documents, at significant cost.  In some instances, the City declined to assert arguable law 

enforcement privilege on documents in an attempt to be fully transparent with adverse counsel.    

Because the City has been fully transparent and cooperative during discovery, the ACLU-TN has 

been able to advance and develop its case while the City pursued its own discovery on the 

standing issue.  Keeping these documents sealed pending an analysis of the City's position on 

standing does nothing to impede the progression of the ACLU-TN's case. 

 Finally, the public will not be prejudiced be a temporary delay in unsealing these 

documents.  To the extent the records are not subject to substantive objections based on 

Tennessee's Open Records Act, they can (and in some instances are) requested by members of 

the public.  If the City's standing argument is not sustained by the Court, except for documents 

the City can demonstrate are entitled to remain sealed for substantive reasons, the remaining 

documents can be released for public view as part of this litigation.  

CONCLUSION 

The City respectfully requests that the Court hold the Plaintiff's Motion to File Under 

Seal in abeyance until after the Court rules on the City's Motion for Summary Judgment on the 

Issue of Standing.   
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CERTIFICATE OF SERVICE 

 I hereby certify that on June 22, 2018, the foregoing was served via the Court's ECF 

system to the following counsel of record: 

 

 

Thomas H. Castelli 

Mandy Floyd 

ACLU Foundation of Tennessee 

P.O. Box 120160 

Nashville, Tennessee 37212 

 

 

  /s/ Jennie Silk    

 

 

 

Respectfully submitted, 

 

/s/ Jennie Silk 

Buckner Wellford (#TN 9687) 

R. Mark Glover (#TN 6807) 

Jennie Vee Silk (#TN 35319) 

BAKER, DONELSON, BEARMAN, 

   CALDWELL & BERKOWITZ, P.C. 

165 Madison Avenue, Suite 2000 

Memphis, Tennessee  38103 

Telephone:  901.577.2152 

Fax:  901.577.0786 

Email: bwellford@bakerdonelson.com 

mglover@bakerdonelson.com 

jsilk@bakerdonelson.com 

 

Attorneys for Defendant, The City of Memphis 
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